118044291208

E
T

FEDERAL ELECTION COMMISSION
WASHIRGTON, D.C. 20063

FEB 0 8 2005
Jody Novacek, Registered Agent
BPO, Inc. and BPO Advantage, LP
122] Lakeidge Lane
Irviey, Tenns 75063
RE: MUR 5472
Dear Ms. Novacek:

On January 31, 2005, the Federal Election Commission found that there is reason to
believe BPO, Inc. and BPO Advantage, LP (collectively, “BPO entities™), knowingly and
willfully violated 2 U.S.C. § 441h(b)(2), provision of the Federal Election Campaign Act of
1971, as amended (“the Act™). The Ractual aied Leyal Amalysis, which fermed a bupis for tie
Caunmission’s finding, is attached for ysor informatiun.

Yeu may sulsnit any faotual or legal maserisls that you believe are mlevant to the
Commission’s cansideration of this master. Please submit such materials to the General
Counsel’s Office within 15 days of your receipt of this letter. Where appropriate, statements
should be submitted under oath. In the absence of additional information, the Commission may
find probable cause to believe that a violation has occurred and proceed with conciliation.

if you are interested in pursuing pre-probable cawse comcillation, yo: sheuld sa request in
writihg. Sea 11 C.FR. § 111.18(d). Upen ruceipt ¢f the rogazst, tiee Offiee &f the Gereral
Covsmel will mazin recommmadeiions te the Comnission «ither preposiog an spmemuht e
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued. The Office of ihs Gameanl Counsel may recezmumad thet pre-pribabla cause
concilistion not be entered into at this time so that it may complate its inveatigation of the matter.
Further, the Commissinn will not entertain requeats for pre-prohable canse conciliation after
briefs on probable cause have been mailed te the respandent.

Requests for extenisions of time will not be routinely granted. Requests msust be made in
writing at least five dayz prior to the dae dme of the respumse and specific good czust must be
demonstuatetl. In widision, tire Offive of the Oetrerul Caamnzel ondinarly will nat give extensions
beyomd 26 days. :
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If you intend to be represented by counsel in this matter, please advise the Commission
by completing the enclosed form amting the name, Wikiess, and telephone rumber of such
counsel, and aumhorizing sach counsel to receive any notifications ant ather communications
fream the Corymigsion.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and

437g(a)(12)(A), uniess yon notify the Commission in writing that you wish the investigation to
be made public.

For your information, we have enclosed a brief description of the Commission's
procedures for handling possible violations of the Act. If you have any questions, please contact
Alexandra Doumas, tiic aitornoy assigned to tiis matter, at (202) 694-1650.

Sincerely,

X5z

Scott E. Thomas
Chairman

Enclosures
Factual and Legal Analysis
]
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENT:  BPO, Inc. MUR: 5472
BPO Advantage, LP

L  GENERATION OF THE MATTER

This matter was genetiatad by a complaint filed with the Federal Election
Commission by Jill Holtzman Vogel, Chief Connsel, Republican National Committee.
See 2 US.C. § 437g(a)(1).
I. BACKGROUND

In 2004, the Republican Victory Committee, Inc. (“the Committee™) was formed
and incorporated in Texas. BPO, Inc., BPO Advanuiﬂe, LP, the Committee, and Jody
Novacek embarked upon a strategy to solicit contributions and donations by making
fundraising calls through telephone banks and by following up on those phone calls with
direct mailings.

BPO, Inc. is a compatty owned end oporated by Jody Novacek. BPO Advantuge,
LP is a marketing and consulting company also owned by Jody Novacek and listed as an
affiliate of BPO, Inc.! Acconding to press reports, Ms. Navacek hired one of the BPO
entities to manage the Committec’s fundraising and pay the Committee’s telemarketing
bills. The BPO entity, in turn, hired Apex to conduct the telemarketing calls. It is
unknown at this time which entity (BPO, Inc. or BPO Advantage, LP) paid Apex or

! Collectively, BPO, Inc. and BPO Advantage, LP will be referred to as “the BPO entities.”

—————
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conducted business with Apex, but it appears that the companies are virtually
interchangeable: Dun and Bradstreet lists the companies as affiliated entities; they are
both run by Jody Novacek; and they both operate out of Ms. Novacek's home. It is also
unknown at this time whether either BPO entity benefited financially from its
arrangement with the Committee.

Ms. Novacek and the Comemiteee clearly did business and were familiar with the
BPO entities. In fact, it appesrs tiiat Me. Nevasek was a ipresenéative ef the BPO
entities: 3Ms. Novacek is the only representative referenaed in tha BPO entities’ Dun med
Bradstzeet reports, and their addresses and telephone numbers are the same as Ms.
Novacek’s home (which is the same address and telephane number as the Cammittee).
Based on all of those factors, Ms. Novacek's knowledge should be imputed to the BPO

entities.

'L FACTUAL AND LEGAL ANALYSIS

The solicitation calls conducted by the BPO entities on behalf of the Committee
appear to have fraudulently misrepresented the Committee as affiliated with the
Republican Party. The Act, as amentiéd by BCRA, dtates thit no “pesson” shall:

(1) frauduiently misepresest tiee pursen m speakiag, variting, or otherwise

acting for or on behalf of any candidate or political party or employee or

agent thereof for tha purpoes of salititing cantributions or dmations; ar

(2) willfully and knowingly participate in or conspire to participate in any

plas, scheme, or design ta violate paragraph (1).

2US.C. § 441h(b). To violate section 441h, the Act requires that the violator had the

intent to deceive, but dees not require that the violator sustain all elements of common
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law fraud. See MUR 3690; MUR 3700. “Unlike common law fraudulent
misrepresentation, section 441h gives rise to no tort action...” and therefore proof of
justifiable reliance and damages is not necessary. See Explanation and Justification,
11 C.FR. § 110.16, 67 Fed. Reg. 76,969 (Dec. 31, 2002); Neder v. United States, 527
US. 1, 24-25 (1999) (citing United States v. Stewart, 872 F.2d 957, 960 (10™ Cir. 1989)).
The BCRA amexdnrems wete enacted in response o concerns that the prior version of
the statute did rot pesemit tihe Commimnion to teice astion aguinst prrsons st aggociated
with a candidae or a earslidote’s autharizad temmitice. The amendicant waa saaesary
because contribi¢ors often were solicited for money and believed their contributions and
donations were benefiting a specific candidate, only to learn later that the funds were
diverted to another purpose. The harm was therefore both to the candidate and the
contributor. See Explanation and Justification, 11 CF.R. § 110.16, 67 Fed. Reg. 76,969
(Dec. 31, 2002). Courts have held that even absent an express misrepresentation, a
scheme devised with the intent to defraud is still fraud if it was reasonably calculated to
deceive persons of ordinary prudence and comprehension. See United States v. Thomas,
377 F.3d 232, 242 (2d Cir. 2004), citing Silverman v. United States, 213 F.2d 455 (5"
Cir. 1954).

In cesriraventinn of 2 U.S.C. § 441h(2), the BPO entities participated in a schenze
with the Committee and Ms. Novacek to violate 2 U.S.C. § 441h(1). Subsection 2

2 In the past, the Commission has held on occasion that the presence of & disclaimer stating the person
and/or entity that paid for and authorized a communication nogates intent. See MUR 2205; MUR 3690;
MUR 3700. The Committee did place a disclaimer on its mailing. However, in MUR 5089, the
Commission more recently rejected the notion that such a disclaimer automatically negates intent and
found reason to belicve that & committos violated section 441h even with the presence of a disclaimer.
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requires that violations of 2 U.S.C. § 441h(b)(1) be knowing and willful.® The phrase
knowing and willful indicates that “actions [were] taken with full knowledge of all of the
facts and a recognition that the action is prohibited by law.” 122 Cong. Rec. H 2778
(daily ed. May 3, 1976); see also Federal Election Comm’n v. John A. Dramesi for Cong.
Comm., 640 F. Supp. 985, 987 (D.N.J. 1936) (distinguishing between “knowing™ and
“knowing and willful”). A knowing and wiliful violation rmay be esmblished "by proof
that the defuedaat mted deliberately sad with krowledge”™ thit :m action wax unlewful.
United Sictis v. Fophing, 916 F.3d 207, 214 (S Cir. 1990). In Hoplius, the cosirt found
that an inference of a knowing and willful violation could be drawn “from the
defendants’ elaborate scheme for disguising their ... political contributions....” Id. at
214-15. The court also found that the evidence did not have to show that a defendant
“had specific knowledge of the regulations” or “conclusively demonstrate” a defendant’s
state of mind,” if there were “facts and circumstances from which the jury reasonably
could infer that [the defendant] knew her conduct was unauthorized and illegal.” Id. at
213 (quoting Tnited States v. Bordelon, 871 F.2d 491, 494 (Sth Cir.), cert. denied, 439
U.S. 838 (1989)). Finally, “[i]t hms long been recognized that ‘efforts &t conooulinent
[may) be rensimably explainable only in termas of motivation 3o evade’ lawful
obligations.”" I at 214 (guoting lngrem v. Uaited Stam., 360 U.S. 672, 679 (1959)).
The telephone call solicitatians made by the BPO entities wauld have led a
reasonable person to believe that the Committee was acting on behalf of the Republican
Party. In the telephone call solicitations, the callers appear to have been instructed to

3 Sextion 44 1h(b)(2) requires that a respondent “wilifully and krowingly” participste in, or conspire to
participate in, a plan, scheme or design to engage in frauduleat solicitation. Thus, “knowing and willful” is
an elemeant of the niatute retiisr theo & sepanite hiaxis fiar insroanod ttivil and esiminal liwhility uader 2 U.S.C.
§ 437g(dX1XC).
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speak only with registered Republicans. Once they were certain they were speaking with
a registered Republican, the callers asked for support for “our state candidates and
President Bush’s agenda” because “[i]t’s going to be tough to beat the Democrats this
fall.” The caller explained, “Your financial help is critical so Republicans can win....”
The callers never stated that they were not affilisted with the Republican Party, but their
statemnents would have led a reasomable person to believe that they were so affiliated.

If & recipient expremsaid canfusian dhiring the enll, the miier was dicected to use a
series of “rebuttals,” drafted in edvance by the Cemmittes and Jody Novanak. The
rebuttals set forth answers to passible questions by call recipients, such as questions
regarding for what purpose the money would be used; questians asking who and what the
committee was; or statements expressing unhappiness with President Bush or the war in
Iraq. However, only if the recipient of the call explicitly articulated some hesitation or
confugion similar to the questions set forth above did the caller explain who or what the
Committee was; indicate in even an indirect way that the Committee was not affiliated
with the Republican Party, fe Republican National Committee or President Bush; or
indicate for what purpose the doasted nicacy would be used.

The Cexvmhission previously has made keowing and willful and prebable camss
findings against a committee and innividuais that violated 2 U.S.C. § 441h. In MUR
4919 (Bast Bay Democrats),* the Commission found prohable canse to beliove a violation
of section 441h occurred when a committee’s campajgn materials provided misleading
information to potential contributors. In that case, a Republican committee created a
fictitious committee using the word “Democratic” in the name of the committee and
mailed campaign materials to registered Democrats, requesting that they not vote for the

¢ Although a pre-BCRA case, the snalysis in MUR 4919 should be applied 1o the current case.
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Democratic candidate. The mailing alleged that the Democratic candidate abandoned
“our party,” implying that the sponsor of the mailing was affiliated with the Democratic
Party. The mailing also used the name of a local Democratic leader as the signator.
Finally, the letter conveyed actual Democratic Party views, in an attempt to make the
communications appear that they were legitimate communications of a local committee
of the Democratic Party.

in this cnse, the scripts produced by the Committee and Ms, Novacek, and
executed by the BPO entities, provida for retuntals axel more desailed and descriptive
explanatinns of the Committee (for example, stating it was not affiliated with or warking
on behalf of the Republican Party or the Bush-Cheney campaign) -- but only if the
recipient of the call specifically asked the question. Furthermore, the fact that these
descriptions had already been drafted and incorporated into the call script demonstrates
the knowledge that the phone calls likely would be confusing to the intended recipients,
and yet all failed affirmatively to address this potential confusion.

Therefore, from the evidence available at this time, it appears that the BPO
entities knowingly and willfully participated ix a schemwe or plan with My. Novacek and
the Commitize te execute the miapbone cnil sbript. Accondingly, Uased on the forcgalng
infocmation, the Commiseion fonnd reason ta baliave that BPO, Inc. and BPQ
Advantage, LP knowingly and willfully violated 2 U.S.C. § 441h(b)(2).



